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lOTRODUCnON 


In  T^ril,  1986,  the  Inspector  General's  Office  received  information 
concerning  the  proposed  lease  of  a  building  for  a  primary  care  clinic 
by  the  University  of  Massachusetts  Medical  Center  at  Worcester.  The 
Office  initiated  an  investigation  and  received  the  full  cooperation  of 
the  University.    This  investigation  has  revealed  that  the  Medical 
Center  violated  statutory  provisions  enacted  to  prevent  fraud,  waste, 
and  abuse  and,  as  a  result,  wasted  more  than  $100,000.    All  of  this 
wasted  money  was  paid  from  a  trust  fund.  Specifically: 


•  The  Medical  Center  entered  into  an  unadvertised  contract  for 
design  services  for  its  primary  care  clinic  in  violation  of 
Ward  Commission  statutes  governing  the  selection  of  designers; 

•  The  Medical  Center  has  so  far  wasted  $33,034.36  and  has  been 
billed  an  additional  $19,000  for  design  services  to  conplete  a 
privately  owned  building  it  will  never  occupy; 

•  The  Medical  Center  side-stepped  the  jurisdiction  of  the  State's 
real  property  agency,  disregarded  State  laws  designed  to  ensure 
fair  and  open  coirpetition  in  rentals  by  State  agencies,  and 
entered  into  an  illegal  agreement  to  compensate  the  owners  of 
this  building  —  at  the  building's  full  rental  value  —  for 
four  months  while  the  State  sou(^t  cortpeting  proposals; 

•  The  Medical  Center  wasted  $67,633.36  in  payments  under  this 
agreement; 

•  The  Medical  Center  still  has  not  determined  how  much  space  it 
needs  for  its  various  clinics,  nor  has  it  determined  the  most 
cost-effective  manner  of  obtaining  such  space;  and 

•  The  Medical  Center  consistently  failed  to  disclose  its 
designing  and  leasing  activities  to  the  Division  of  Capital 
Planning  and  Operations  ("DCPO")  —  the  State  agency  with 
jurisdiction  over  those  activities  —  and  flatly  disregarded  a 
DCPO  directive  to  cease  illegal  negotiations  with  a  prospective 
landlord. 


The  Inspector  General's  Office  found  no  evidence  of  corrupt 
motives  in  the  actions  of  Medical  Center  personnel.  However, 
throughout  this  episode,  the  Medical  Center  disregarded  State  laws 
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aimed  at  preventing  waste  and  abuse  in  public  construction  and  leasing. 
This  disregard,  coupled  with  the  absence  of  adequate  controls  over 
trust  fund  expenditures,  led  to  the  significant  waste  that  has  occurred 
in  this  case. 

DCPO's  eventual  veto  of  the  Medical  Center's  lease,  together  with 
local  press  reports  and  the  intercession  of  the  Inspector  General's 
Office,  has  put  a  halt  to  the  Medical  Center's  coujrse  of  conduct.  DCPO 
has  agreed  to  conduct  an  assessment  of  the  Medical  Center's  space 
needs.    Based  on  this  assessment,  DCPO  and  the  Medical  Center  can  make 
an  informed  decision  on  vdiat  facility  or  facilities  will  best  meet  the 
Medical  Center's  needs.    Unfortunately,  because  this  planning  process 
did  not  occur  v^en  it  should  have,  the  Medical  Center  has  wasted  funds 
and  lost  at  least  one-year's  time. 

FINDINGS  AND  OONCIUSIONS^ 

Backcnround 

The  Worcester  campus  of  the  University  of  Massachusetts  —  the 
Medical  Center  —  contains  the  University's  Medical  School  and 
Hospital.    The  Groi:^  Practice  Plan  at  the  Medical  Center  includes  every 
doctor  in  each  clinical  department  of  the  Medical  School,  the  majority 
of  v^ose  medical  practice  is  at  the  Hospital.    The  Medical  Center 
collects  fees  for  professional  services  rendered  by  Group  Practice  Plan 
doctors  at  the  Hospital  and  deposits  these  fees  in  the  Group  Practice 
Trust  Fund.    Although  these  funds  are  collected  from  private  somrces 
and  are  not  appropriated  by  the  Legislature,  they  are  administered  by  a 
public  agency  and  must  be  spent  in  accordance  with  State  law.    All  of 


-••A  draft  of  this  report  was  provided  to  officials  from  the 
University  and  DCPO.    The  final  version  of  the  report  reflects  some  of 
their  comments  and  suggestions. 
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the  funds  spent  by  the  Medical  Center  v^ch  are  the  subject  of  this 
report  came  from  the  Group  Practice  Trust  Fund.^ 

The  Hospital  is  an  integral  part  of  the  Medical  School,  providing 
medical  students  and  residents  with  practical  experience.    The  Hospital 
delivers  both  inpatient  and  ambulatory  services  to  the  community. 
Ambulatory  services  are  delivered  throu<^  a  number  of  clinics  located 
in  the  hospital  facility.-^    The  primary  care  clinic  consists  of  three 
of  these  ambulatory  clinics:    general  medicine,  pediatrics,  and 
geriatrics . 

In  1983,  the  Medical  Center  hired  Hamilton  Associates  of 
Washington,  D.C.,  to  study  the  Medical  Center's  space  needs  for 
ambulatory  services.    The  study  forecast  growth  in  ambulatory  visits 
and  recommended  constructing  a  new  65,000  square  foot  ambulatory  clinic 
facility  on  the  Medical  Center's  campus.    The  study  estimated  that  this 
facility  would  cost  $12  million. 

Following  the  Hamilton  study,  the  Medical  Center  confronted 
irtportant  changes  in  the  economics  of  health  care  delivery,  according 
to  Mitchell  Adams,  Medical  Center  Chancellor  for  Finance  and 
Administration,  and  Keith  Waterbrook,  Director  of  the  Hospital  and 
Executive  Director  of  the  Groi:^  Practice  Plan  until  December,  1985. 
One  change  was  increased  conpetition  for  primary  health  care  ambulatory 
services  from  health  maintenance  organizations.    In  addition.  Blue 
Cross  and  Blue  Shield  began  marketing  a  new  health  insurance  plan. 
Master  Health  Plus,  in  the  Worcester  area.    According  to  the  Medical 
Center,  Master  Health  Plus  requires  all  patients  enrolled  in  the 


^Each  patient  of  the  Hospital,  v^ether  ambulatory  or  inpatient, 
receives  two  bills.    One  bill  is  for  professional  services,  and  the 
Medical  Center  deposits  payment  in  the  Group  Practice  Trust  Fund.  The 
other  bill  is  for  all  other  charges,  and  payment  is  deposited  in  a 
Hospital  trust  fund. 

-^The  Medical  Center  has  one  satellite  clinic,  the  Tri  River  Family 
Health  Center,  located  at  Uxbridge. 
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program  to  pay  the  first  $5  of  the  cost  of  ambulatory  primary  care 
services.    Those  patients  receiving  these  services  in  a  hospital-based 
setting  must  pay  up  to  an  additional  $25.    Therefore,  Adams  predicted, 
the  Medical  Center  would  lose  many  primary  health  care  ambulatory 
patients  unless  it  could  separate  its  primary  health  care  ambulatory 
clinic  from  the  hospital  facility. 

Loss  of  primary  care  ambulatory  patients  would  reduce  the 
Hospital's  revenues  and  undermine  its  teaching  function,  according  to 
Dr.  James  Dalen,  Oiief  of  Medicine  at  the  Hospital  and  Chairman  of  the 
Group  Practice  Plan  Executive  Committee.    He  explained  that  training 
primary  care  physicians,  v^ch  is  a  priority  for  the  Medical  School, 
requires  a  well-functioning  primary  care  clinic  in  which  residents  can 
gain  necessary  ejq^erience.    Therefore,  the  Medical  Center  placed 
priority  on  obtaining  space  for  its  primary  care  clinic  before 
obtaining  space  for  other  ambulatory  clinics. 

It  was  of  utmost  ijrportance  that  the  primary  care  clinic  be  within 
sight  of  the  Medical  Center  campus,  according  to  Dalen.    Dalen  gave 
three  reasons  for  this  view:     (a)  The  staff  and  residents  v^o  would 
work  at  the  clinic  also  have  responsibilities  at  the  Hospital  and 
Medical  School  and  might  travel  between  the  clinic  and  the  cairpus 
several  times  each  day;  (b)  the  Medical  Center  did  not  want  to  create  a 
satellite  clinic  that  might  alienate  the  Worcester  medical  community, 
v^ch  Dalen  said  tends  to  oppose  Medical  Center  e5q>ansion  to  other 
locations  in  the  Worcester  area;  and  (c)  medical  staff  and  residents 
would  not  view  the  clinic  as  an  important  and  integral  part  of  the 
Medical  Center  if  the  clinic  were  located  too  far  from  the  campus. 

The  obvious  answer  would  appear  to  have  been  the  construction  of  a 
new  building  on  the  Medical  Center's  campus.    When  asked  by  the 
Inspector  General's  Office  vihy  the  Medical  Center  had  not  constructed 
its  own  building,  Adams  responded  that  the  legislature  had  failed  to 
appropriate  the  funds.    That  explanation  is  inconplete.    A  review  of 
capital  outlay  requests  for  Fiscal  Years  1984  to  1987  indicates  that 
the  Medical  Center  did  not  ask  the  Legislature  to  fund  the  design  and 
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construction  of  a  clinic  building.    Although  Mains  stated  that  the 
Medical  Center  anticipated  that  it  would  take  at  least  five  years  to 
obtain  legislative  approval  and  coinplete  construction  of  an  ainbulatory 
facility,  the  Medical  Center  never  even  took  the  first  step  by- 
requesting  the  funds. 

Instead,  the  Medical  Center  decided  to  lease  space  using  money 
from  the  Group  Practice  Trust  Fund.    The  use  of  these  funds  does  not 
require  legislative  approval.    The  University  has  the  broad  discretion, 
under  Chapter  733  of  the  Acts  of  1974,  to  spend  money  in  the  Trust  Fund 
"for  the  irrprovement  and  benefit  of  the  medical  school  .  .  .  ."  In 
order  to  spend  Group  Practice  Trust  Fund  monies,  the  Medical  Center 
must  first  receive  approval  from  the  University  Board  of  Trustees.  The 
only  other  control  within  the  University  over  the  paying  of  bills  from 
the  Trust  Fund  is  review  and  approval  by  the  conptroller  of  the  Group 
Practice  Trust  Fund;  invoices  are  not  subject  to  review  by  the 
Coirptroller  of  the  Commonwealth. 

Negotiations  to  Lease  Space 
for  a  Primary  Care  Clinic 


Finding  1.    The  Medical  Center  Violated  State  Law  by 
Necfotiatincf  to  Lease  Privately  Owned  Space  Without 
DCPO's  Knowledge  and  Approval. 

The  Worcester  campus  is  bounded  by  Route  9,  the  Quinsigamond 
Reservoir,  and  the  Worcester  Biomedical  Research  Park.    Adams  stated 
that  Route  9  afforded  the  only  possible  location  for  a  primary  care 
clinic  v\^ch  met  the  Medical  Center's  needs,  but  said  that  prior  to 
1985  there  were  no  office  buildings  on  Route  9  within  sight  of  the 
campus  that  were  of  sufficient  size  for  a  primary  care  clinic. 
Waterbrook  stated  that,  in  approximately  April  of  1985,  as  he  was 
driving  to  work,  he  noticed  a  building  under  construction  on  Route  9  at 
416  Belmont  Street.    It  occurred  to  Waterbrook  that  the  building  might 
be  suitable  for  the  primary  care  clinic.    Waterbrook  stated  that  he 
decided  to  find  out  more  about  the  building  by  contacting  the  owner. 
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The  building  was  owned  by  Anthony  and  Richard  Vigliotti.^ 
Waterbrook  stated  that  he  contacted  Richard  Vigliotti  and  was  told  that 
although  the  Vigliottis  had  planned  to  rent  the  building  to  doctors  as 
offices,  the  Vigliottis  were  interested  in  exploring  with  the  Medical 
Center  the  use  of  the  building  as  a  primary  care  clinic.  The 
Vigliottis  stated  that  they  designed  and  constructed  the  building  for 
retail  tenants  and  in  fact  had  three  tenants  interested  in  occupying 
the  building  v*ien  Waterbrook  first  contacted  them.    Richard  Vigliotti 
stated  that  the  leasing  of  the  space  as  medical  offices  was  raised  for 
the  first  time  by  Waterbrook.    Watertiixok  learned  from  Vigliotti  that 
the  two-story  building  contained  about  13,000  gross  square  feet. 
Richard  Vigliotti  intended  to  retain  about  2,000  square  feet  for  his 
own  offices.    The  remainder  of  the  space  could  be  finished  to  suit  the 
needs  of  the  Medical  Center  once  the  exterior  of  the  building  was 
completed  in  approximately  September,  1985. 

Waterbrook  stated  that  he  discussed  the  possibility  of  leasing 
this  building  with  other  Medical  Center  staff  including  Adams  and 
Dalen.    They  determined  that  leasing  the  building  for  a  primary  care 
clinic  could  alleviate  the  Medical  Center's  space  and  reimbursement 
problems.    Waterbrook  stated  that  he  therefore  contacted  Ridhard 
Vigilotti  and,  in  a  series  of  meetings  and  phone  calls  in  May  of  1985, 
negotiated  lease  terms  of  $12  per  square  foot,  "triple  net"  (i.e., 
taxes,  maintenance,  and  utilities  were  not  to  be  included) 


^Anthony  Vigliotti  is  the  Registrar  of  Deeds  for  the  Worcester 
District  of  Worcester  County.    The  Inspector  General's  Office  found  no 
evidence  that  the  Medical  Center  selected  this  building  for  any  reason 
other  than  its  proximity  to  the  Medical  Center  caitpus  and  suitability 
as  an  ambulatory  clinic. 

^This  figure  was  based  on  unfinished  space.    At  first,  the  Medical 
Center  planned  to  finish  the  interior  of  the  clinic  itself,  paying  not 
only  for  a  consultant  to  design  the  interior  but  also  for  a  contractor 
to  construct  the  interior  space.    However,  according  to  Adams,  Medical 
Center  personnel  —  faced  with  the  prospect  of  putting  the  interior 
construction  out  to  bid  under  State  law  —  later  changed  their  minds 
and  determined  to  pay  a  much  hi(^er  rental  cost,  v^ich  would  cover  the 
Vigliottis'  costs  of  finishing  the  interior  to  the  Medical  Center's 
specifications . 
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DCPO,  created  as  a  result  of  the  Ward  Commission's  investigations, 
is  responsible  by  law  for  controlling  and  supervising  the  leasing  of 
real  property  on  behalf  of  State  agencies.    It  is  illegal  for  a  State 
agency,  such  as  the  Medical  Center,  to  negotiate  lease  terms  on  its 
own.    Nevertheless,  the  Medical  Center  began  negotiations  for  leasing 
space  in  the  Vigliottis'  building  four  months  before  the  University 
informed  DCPO  that  the  Medical  Center  wished  to  lease  space.  The 
Medical  Center  continued  to  negotiate  with  the  Vigliottis  during  the 
time  period  DCPO  reviewed  and  issued  a  Request  for  Proposals  ("RETP") , 
the  purpose  of  v^ch  was  to  invite  would-be  lessors  to  conpete  on  an 
equal  basis  for  a  lease  for  the  primary  care  clinic.    The  Medical 
Center  continued  to  ignore  the  law  and  negotiated  with  the  Vigliottis 
yiile  the  Vigliottis  were  preparing  to  submit  their  offer  to  DCPO  in 
response  to  the  RFT*. 

University  Approval 

Adams  stated  that  Waterbrook  dealt  with  the  Vigliottis  on  behalf 
of  the  Medical  Center  and  that  it  was  Adams'  responsibility  to  obtain 
all  necessary  approvals  for  the  proposed  lease.    Adams  first  obtained 
approval  from  within  the  University.    Endorsement  of  the  concept  of  a 
separate  primary  care  clinic  was  obtained  from  the  Budget  and  Financial 
Affairs  Committee  of  the  University's  Board  of  Trustees  in  May,  1985, 
and  from  the  Board  of  Trustees  in  June,  1985.    After  reviewing  further 
information  on  the  financial  inpact  of  the  move  on  the  Medical  Center, 
the  Board  of  Trustees  gave  final  approval  in  August,  1985. 

The  Medical  Center  submitted  its  request  for  final  approval  in  a 
letter  dated  July  16,  1985,  from  Dr.  Robert  Tranquada,  Chancellor  of 
the  Medical  Center  and  Dean  of  the  Medical  School,  to  Dr.  David  Knapp, 
President  of  the  University.    Enclosed  with  the  letter  were  "revenue 
and  expense  projections  for  the  primary  care  clinic"  at  the  Vigliottis' 
building.    The  projections  included  the  amortization  of  interior 
construction  costs  based  on  an  estimate  of  $365,000.    As  described 


7 


below,  the  estimated  construction  costs  were  almost  twice  this  amount 
four  months  after  the  date  of  Tranquada's  letter. 

Purchase  of  Desicm  Services 

Finding  2.    The  Medical  Center  Violated  State  Law  by 
Contract incf  for  Architectural  Design  Services  Without  the 
Participation  of  DCPO  or  the  State  Designer  Selection  Board. 

In  June,  1985,  the  Medical  Center  hired  a  Boston  design  firm, 
Health  System,  Inc.  ("HSI") ,  to  assist  in  the  development  of  the  clinic 
layout  at  the  Vigliottis'  building.    HSI  developed  a  preliminary  layout 
in  June  and  July,  1985,  and  billed  the  Medical  Center  $2,034.46.  HSI 
produced  preliminary  floor  plans  for  a  total  of  10,800  square  feet  of 
space:    5,800  square  feet  on  the  first  floor  and  5,000  square  feet  on 
the  second  floor. 

HSI  developed  a  few  alternate  plans  for  each  floor  because  there 
was  not  enough  space  in  the  building  for  all  of  the  specifications 
requested  by  the  Medical  Center.    On  July  1,  1985,  HSI  sent  the  Medical 
Center  copies  of  plans  revised  after  the  Medical  Center  made 
compromises  between  alternative  configurations.    The  HSI  architect 
stated  in  a  cover  letter  to  the  plans  that  ".  .  .we  definitely  still 
have  some  distance  to  go  before  [the  plans]  are  acceptable  ...  I  urge 
that  considerable  review  is  needed  of  exactly  how  the  entire  area  will 
be  staffed,  exactly  vihat  the  flow  of  patients  is,  exactly  how 
communication  and  paperwork  flow  would  be  accomplished  on  the  floor, 
etc. " 

The  Medical  Center  sent  the  HSI  plans  to  the  Vigliottis'  general 
contractor,  Masiello  Construction  Coirpany  ("Masiello") ,  in  early  July, 
1985,  and  requested  an  estimate  of  construction  costs.  Masiello 
estimated  costs  of  approximately  $365,000  based  on  these  preliminary 
plans.    In  a  letter  to  HSI  dated  July  10,  1985,  a  Group  Practice  Plan 
staff  member  noted  that  Richard  Vigliotti  had  indicated  he  might  be 
willing  to  rent  the  entire  building  to  the  Medical  Center.    Since  this 
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would  obviously  affect  any  planning,  the  Group  Practice  Plan  told  HSI 
to  place  a  hold  on  developing  a  new  set  of  drawings.    The  Medical 
Center,  however,  continued  to  seek  approval  from  the  Board  of  Trustees 
to  lease  the  Vigliottis'  building.    As  noted  above,  on  July  16  —  six 
days  after  the  Medical  Center  told  HSI  to  stop  work  on  the  next  set  of 
plans  —  Tranquada  submitted  financial  projections  which  amortized  the 
interior  construction  cost  based  on  the  possibly  outmoded  HSI  plans. 


Waterbrook  stated  that  the  Medical  Center  originally  intended  to 
utilize  HSI  as  a  designer  from  the  preliminary  layout  through  the 
construction  of  the  interior.    However,  according  to  Waterbrook,  in 
approximately  July,  1985,  the  HSI  architect  with  vAiom  the  Medical 
Center  was  working  left  HSI,  and  the  Medical  Center  hired  Steffian 
Bradley  Associates,  Inc.  ("SBA") ,  to  replace  HSI.    Waterbrook  stated 
that  the  Medical  Center  planned  to  sign  a  series  of  contracts  with  SBA, 
each  contract  covering  a  successive  phase  of  design  seirvices  from 
schematic  design  to  construction  supervision. 


Between  August  and  November,  1985,  the  Medical  Center  and  SBA 
signed  three  unadvertised  "sole  source"  contracts  under  v^ch  SBA 
provided  the  Medical  Center  with  the  first  three  of  the  design  phases. 


^On  August  21,  1985,  the  Medical  Center  signed  a  contract  with  SBA 
for  "Riase  I  of  architectural  and  interior  design  services  for  the 
interior  development  of  a  primary  care  center."    Attached  to  the 
contract  was  a  form  entitled  "Professional  Services,  Sole  Source 
Justification."    On  the  form,  Waterbrook  "attest [ed]  to  the  fact  that 
[a  conpetitive]  bidding  process  was  considered  and,  in  [his]  best 
judgment,  [was]  inappropriate  or  not  practicable  for  the  scope  of 
services  [to  be  performed  by  SBA] . "    Total  reimbursement  under  the 
contract  was  not  to  exceed  $12,000.    SBA  submitted  to  the  Medical 
Center  an  invoice  dated  October  17,  1985,  in  the  amount  of  $12,000  for 
professional  services  completed  in  September,  1985.    On  September  16, 
1985,  the  Medical  Center  signed  a  contract  with  SBA  for  Phase  II. 
Attached  to  this  contract  was  an  American  Institute  of  Architects 
Standard  Form  of  Agreement  Between  Owner  and  Architect.    The  Standard 
Form  described  the  project  as  " [a]rchitectural  and  [i]nterior  [d]esign 
[s]ervices  for  the  interior  development  of  12,000  [gross  square  feet] 
in  an  existing  shell  building  located  at  416  Belmont  Street,  Worcester, 
Mass."    Total  reimbursement  under  the  contract  was  not  to  exceed 
$19,000.    SBA  submitted  an  invoice  dated  October  28,  1985,  in  the 
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SEA  billed  the  Medical  Center  $50,000  for  these  services,  and  to  date, 
the  Medical  Center  has  paid  SBA  $31,000  with  money  from  the  Group 
Practice  Trust  Fund.    The  remaining  $19,000  has  not  yet  been  paid.^ 


Under  these  three  contracts,  SBA.  produced  detailed  floor  plans  and 
specifications  for  the  primary  care  clinic.    The  46  pages  of 
specifications  included  a  space  program;  a  general  materials 
description  and  outline  specifications  with  finish  schedule;  and  an 
equipment  list  with  electrical,  plumbing  and  HVAC  information.  The 
plans  and  specifications  were  tailored  to  the  Vigliottis'  building  and 
were  based  on  an  area  of  12,870  square  feet.    In  November,  1985,  these 
plans  were  reviewed  by  Masiello,  and  Masiello  estimated  construction 
costs  to  be  $638,198. 


The  Medical  Center  violated  the  provisions  of  the  State's  designer 
selection  law  v^en  it  contracted  for  design  services  with  HSI  and  SEA.^ 
The  designer  selection  law,  a  cornerstone  of  the  Ward  Commission 


amount  of  $19,000  for  professional  services  for  Riase  II.    An  SEA 
Confirmation  of  Professional  Services  Request  form  dated  November  18, 
1985,  stated  that  SEA  would  perform  interior  design  and  furniture  and 
finishes  selection  and  supplemental  services  for  the  primary  care 
clinic  building.    The  form  stated  that  the  lunp  sum  fee  for  these 
services  was  $19,000. 

^After  it  received  the  SEA  form  dated  November  18,  1985,  the 
Medical  Center  sent  SEA  a  copy  of  the  University  standard  agreement 
form  for  professional  services.    As  of  the  beginning  of  July,  1986,  SEA 
had  not  returned  to  the  Medical  Center  the  signed  agreement.  SBA 
submitted  an  invoice  dated  November  25,  1985,  to  the  Medical  Center  for 
professional  services  in  October  of  1985  in  the  amount  of  $19,000. 
Barbara  Katz,  University  Assistant  Counsel,  stated  that  althou(^  SEA 
coitpleted  the  work  in  November  of  1985,  the  Medical  Center  would  not 
pay  the  invoice  until  SEA  returned  a  signed  agreement.    Katz  also 
stated  that  she  requested  the  Group  Practice  Trust  Fund  conptroller  not 
make  any  further  payment  to  SBA  until  the  Medical  Center  had  the 
opportunity  to  review  the  Inspector  General's  report. 

^G.L.  C.7,  §§38A5-0.    The  Medical  Center  did  present  at  least  the 
second  SEA  contract  to  the  University  Assistant  Counsel  for  review. 
The  Assistant  Counsel  reviewed  contract  language  but  did  not  focus  on 
conpliance  with  the  designer  selection  law. 
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reforms,  applies  to  every  contract  for  design  services  for  a  State 
agency  for  work  on  a  building  v^ere  the  estimated  cost  of  the  project 
exceeds  $10,000.    The  law  requires  advertising  for  prospective 
designers,  the  selection  of  the  three  best  qualified  designers  by  the 
State's  Designer  Selection  Board  ("DSB")  ,  and  award  of  a  design 
contract  by  the  deputy  commissioner  of  DCPO.    The  Medical  Center  had  no 
statutory  authority  to  circumvent  this  procedure  by  hiring  a  designer 
on  its  own,  without  advertising,  and  without  the  knowledge  or 
participation  of  the  DSB  or  DCPO.^ 


The  University  responded  to  a  draft  of  this  report  by  contending 
that  since  the  design  services  "were  not  in  relation  to  a  public 
building,  but  rather  concerned  privately-owned  property  .  .  .  these 
services  were  outside  the  jurisdiction  of  the  Designer  Selection 
Board."    (Ertphases  in  original).    This  argument  ignores  explicit 
language  in  the  applicable  laws  giving  the  DSB  the  exclusive 
jurisdiction  to  select  qualified  consultants  to  perform  design  services 
on  behalf  of  State  agencies  in  connection  with  buildings  "obtain [ed] 
...  by  rental  .  .  obviously,  the  vast  majority  of  buildings 

rented  by  the  State  are  —  as  the  Ward  Commission  reforms  conteitplated 
—  privately  owned.    Moreover,  the  University's  approach  ignores  the 
public  character  of  the  project,  and  the  University's  concommittant 
obligation  to  conduct  its  business  in  close  conformity  with  reforms 


change  in  the  law,  enacted  in  December,  1984,  and  effective  in 
i^ril,  1985,  closed  a  loophole  that  previously  allowed  agencies  to  use 
trust  fund  monies  to  avoid  the  designer  selection  law.  Medical  Center 
personnel  stated  that  they  were  aware  of  this  amendment. 

I'-^The  Designer  Selection  Board  has  "jurisdiction  over  the 
selection  of  all  designers  .  .  .  performing  design  services  in 
connection  with  any  building  project  for  all  [State  agencies]  .  .  .  ." 
(G.L.  C.7,  §38C) .    Design  services  are  "any  of  the  following  services 
provided  by  any  designer  ...  in  connection  with  any  public  building 
project:     (i)  preparation  of  master  plans,  studies  .  .  .  programs; 
(ii)  preparation  of  drawings,  plans,  or  specifications.  ..."  (G.L. 
c.7,  §38A|) .    A  building  project  is  "a  capital  facility  project 
undertaken  for  the  planning,  acquisition,  design,  [or]  construction 
.  .  .  of  any  building  .  .  .  .  "    (G.L.  c.7,  §39A) .  Acquisition 
includes  "obtaining  by  .  .  .  rental  .  .  .  ."    (G.L.  c.7,  §39A) . 
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that  are  specifically  written  to  protect  the  public's  interest  in  the 
design  of  buildings  that  will  be  used  by  public  agencies.  The 
University,  of  which  the  Medical  Center  is  a  part,  is  a  State  agency, 
v^ich  was  using  funds  subject  to  State  law  to  contract  for  design 
services  for  a  building  it  intended  to  occupy  exclusively.    The  Ward 
Commission  designer  selection  safeguards  are  —  as  indeed,  they  should 
be  —  fully  applicable  to  such  a  commitment  of  State  resources. 

Finding  3.    The  Medical  Center  Has  So  Far  Wasted  $33.034.36  on 
Design  Services  to  Complete  a  Privately  Owned  Building  That  the 
Center  Will  Never  Occupy. 

The  Medical  Center  has  so  far  wasted  $33,034.36  in  its 
contracts  with  HSI  and  SEA.    If  the  Medical  Center  pays  SBA's 
outstanding  bill  for  an  additional  $19,000,  that  money,  too,  will  have 
been  wasted.    Both  design  firms  developed  plans  specifically  for  the 
Vigliottis'  building.    Since  that  building  will  not  be  used  for  the 
primary  care  clinic,  the  plans  are  now  essentially  worthless.    The  HSI 
and  SBA  plans  cannot  be  used  for  another  building  unless  that  building 
is  the  same  size  and  shape  as  the  Vigliottis'  building.  Waterbrook 
said  that  the  process  of  developing  the  design  documents  for  the 
Vigliottis'  building  necessitated  lengthy  discussions  of  the  Medical 
Center's  needs  and  the  limitations  imposed  by  the  size  of  the 
Vigliottis'  building.    The  development  of  plans  for  another  building 
would  have  to  repeat  this  process  although,  according  to  Waterbrook, 
the  discussions  would  be  shorter. 

Request  for  DCPO  Waiver  of 
Competition  for  Rental  Space 

On  August  7,  1985,  the  Board  of  Trustees  voted  to  authorize  the 
Medical  Center  "to  enter  into  a  five  year  lease,  with  a  renewal  and  no 
more  than  [three  five-year]  options  at  fair  market  value,  for  10,800 
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square  feet-^-^  to  house  a  primary  care  clinic  at  an  annual  rental  cost 
of  $153,600,"  subject  to  approval  of  DCPO.    State  law  puts  DCPO  in 
charge  of  acquiring  real  property  (including  rentals)  on  behalf  of  all 
State  agencies. DCPO  is  required  to  advertise  for  conpetitive 
proposals  from  landlords  seeking  to  rent  space  to  State  agencies. -^-^ 
The  head  of  DCPO  may  waive  advertising  in  an  emergency  or  if  he 
determines  that  one  property  is  uniquely  able  to  meet  the  agency's 
needs. -'-^ 


Adams  and  Waterbrook  stated  that  throu<^out  the  process  of 
discussions  with  the  Vigliottis,  the  Medical  Center  was  aware  that 
approval  of  any  lease  would  have  to  be  obtained  from  DCPO.  Adams 
stated  that  this  was  the  first  time  the  Medical  Center  had  ever  leased 


lion  August  27,  1985,  Dr.  Robert  Tranquada,  Chancellor  of  the 
Medical  Center,  wrote  to  Dr.  David  Khapp,  President  of  the  University, 
stating  that  10,800  square  feet  was  a  typographical  error  and  the 
square  footage  should  have  been  12,800.    In  fact,  the  annual  rental 
cost  approved  by  the  Board  is  equal  to  the  cost  of  renting  12,800 
square  feet  at  a  $12  rate.    Tranquada  requested  that  the  Budget  and 
Finance  Committee  and  the  Board  of  Trustees  reflect  this  correction  at 
their  next  meeting. 

l^G.L.  C.7,  §40F  delegates  to  the  Deputy  Commissioner  of  DCPO  the 
responsibility  "for  the  acquisition,  control  and  disposition  of  real 
property  .  .  .  ."    The  Deputy  Commissioner  "shall  acquire  interest  in 
real  property  on  behalf  of  the  Commonwealth  for  the  use  of  state 
agencies  by  .  .  .  rental,  lease,  rental-purchase  or  otherwise." 

1-^The  procedure  for  advertisements  prior  to  the  rental  of  real 
property  for  a  State  agency  is  set  forth  in  G.L.  c.7,  §40H.  That 
section  requires  placing  a  notice  in  the  State's  Central  Register  at 
least  30  days  before  opening  proposals  for  rentals,  and  —  for  rentals 
of  more  than  2500  square  feet  —  local  newspaper  ads  at  least  once  a 
week  for  four  weeks.    The  statute  also  states;    "The  advertisement 
shall  specify  the  geographical  area,  terms  and  requirements  of  the 
proposed  transaction,  and  shall  state  the  time  and  place  for  the 
submission  of  such  proposals  and  for  the  opening  thereof." 

I'^G.L.  c.7,  §40H  states  that  "[t]he  advertising  requirement  may  be 
.  .  .  waived  ...  in  the  case  of  a  proposed  acquisition,  if  the  deputy 
commissioner  determines  that  such  advertising  will  not  be  beneficial  to 
the  commonwealth's  interest  because  of  the  unique  qualities  or  location 
of  the  property  needed  .  .  .  ."  The  word  "acquisition"  is  defined  by 
law  to  include  a  "rental."    (G.L.  c.7,  §39A(a)). 
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property,  but  that  he  understood  that  a  waiver  of  DCPO  advertising 
requirements  could  be  obtained  in  cases  v^ere  the  property  to  be  leased 
was  unique  in  location.    The  Medical  Center  deemed  the  Vigliottis' 
building  to  be  the  only  existing  property  v^ich  could  meet  its  needs 
and  assumed  there  would  be  no  difficulty  in  obtaining  a  waiver  from 
DCPO. 15 

Once  the  Board  of  Trustees  voted  approval  of  a  lease,  the 
University  sought  approval  from  DCPO.    On  October  21,  1985,  the  Board 
of  Regents  of  Higher  Education  presented  to  DCPO  occupancy  request 
forms  to  lease  the  Vigliottis'  building  with  a  request  that  DCPO  waive 
advertising  requirements  because  of  the  unique  location  of  the  proposed 
space.    The  University's  justification  stated  that  the  primary  care 
clinic  location  had  to  be  off-campus  but  as  close  to  the  Medical  Center 
as  possible. 


In  a  letter  to  Maria  Lesser,  Assistant  Counsel  of  the  Board  of 
Regents,  dated  October  30,  1985,  Linda  Whitlock,  then  Director  of 
EXIPO's  Office  of  Real  Property,  rejected  this  request. -^^    Whitlock  took 
the  position  "that  DCPO  is  unable  to  waive  advertising  unless  there  is 
an  emergency  v^ich  would  make  continued  occupancy  of  existing  office 
space  untenable  for  eirployees  or  clients."-'-^    Since  the  Medical  Center 


-'•^In  a  letter  to  Richard  Vigliotti  dated  August  8,  1985,  the  day 
after  the  Board  of  Trustees  voted  final  approval  to  lease  space, 
Tranquada  stated:    "Our  next  step  is  to  now  obtain  approval  for  the 
site  and  proposed  lease  terms  from  [DCPO]  ...  I  should  mention  that 
there  is  some  risk  in  moving  forward  without  DCPO  approval,  but  I 
believe  this  risk  to  be  small.    In  any  event  we  are  required  by  law  to 
obtain  DCPO  approval  prior  to  the  signing  of  the  lease." 

l^The  letter  indicates  that  Adams  received  a  copy. 

l^As  a  legal  matter,  DCPO  did  have  the  authority  to  waive 
advertising  but  also  had  the  discretion  to  reject  the  University's 
request.    Adams  stated  that  in  January,  1986,  Whitlock  agreed  with  the 
Medical  Center  that  DCPO  could  waive  advertising  for  the  rental  of  a 
uniquely  suitable  location,  but  DCPO  did  not  agree  that  the  Vigliottis' 
property  was  unique  and  therefore  would  not  grant  a  waiver  to  the 
Medical  Center. 
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was  not  faced  with  an  eniergency,  Whitlcx^k  advised  the  University  to 
resiabmit  the  occupancy  request  forms  with  conpleted  space  allocation 
schedules  to  justify  the  requested  square  footage,  and  to  develop 
specifications  and  submit  them  to  DCPO  for  review. 

DCPO's  refusal  to  waive  advertising  appears  justified.    There  is 
rarely  any  good  reason  to  forego  advertising  vihen  the  State  seeks  to 
rent  space.    Handled  properly,  advertising  can  produce  a  range  of 
acceptable  alternatives,  can  drive  down  the  prices  of  all  the 
alternatives,  and  can  discourage  favoritism. 

Specifications  in  the  RFP 

Finding  4.    The  RF7  Specification  of  a  Ten-Minute  Walking 
Distance  Precluded  Competition  For  the  Primary  Care  Facility. 

VJhitlock  also  stated  in  her  letter  that  "[a]s  specifications  are 
being  developed  in  preparation  of  public  advertising  .  .  .  the 
locational  criteria  for  .  .  .  the  primary  care  clinics  [may]  imply 
reasonable  proximity,  but  not  explicit  adjacency  to  the  Medical  Center. 
'Reasonable'  may  well  be  a  ten  to  fifteen  minute  car  ride,  v^ich  would 
open  up  an  entire  range  of  coirpetitive  sites.     [EX:T0]  will  not  accept 
specifications  v^ich  will  give  an  unfair  advantage  to  a  particular 
developer  or  location." 

On  January  30,  1986,  the  University  submitted  to  DCPO  revised 
occupancy  request  forms  and  specifications  and  special  requirements  for 
the  primary  care  clinic.    VJhitlock  reviewed  these  specifications  and 
objected  to  the  inclusion  of  a  requirement  that  space  be  located 
"contiguous  to  the  Medical  Center's  main  canpus." 

After  a  series  of  discussions  between  the  Medical  Center  and  DCPO 
staff,  Lesser  sent  a  letter  to  Whitlock  dated  February  4,  1986, 
reflecting  agreement  between  the  Medical  Center  and  DCPO  that  the 
wording  be  changed.    The  RFP  stated  that  "[t]he  location  should  be  as 
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close  as  possible,  within  a  10  minute  walking  distance  from  the  Medical 
Center's  main  building.  ..." 

DCPO  officials  explained  to  the  Inspector  General's  Office  that 
they  did  not  intend  for  this  specification  to  establish  a  maximum 
distance  for  the  acceptance  of  proposals.    DCPO  officials  maintained 
that  they  would  have  seriously  considered  proposals  which  provided  "for 
a  15  minute  walk,"  or  "for  a  shuttle  service  .  .  .  even  if  the  lease 
premises  were  located  a  substantial  distance  from  the  [Medical] 
Center.  ..."    These  assertions  by  DCPO  to  the  Inspector  General's 
Office  are  consistent  with  the  objectives  that  Whitlock  stated  in  her 
letter  of  October  30. 

However,  the  language  of  the  specifications  did  not  comraunicate  a 
flexible  standard:    The  precise  wording  in  the  RFP  referred  only  to  a 
ten-minute  walk,  not  either  a  longer  walk  or  a  car  ride.  Medical 
Center  personnel  believed  at  the  time  that  no  other  off-cairpus  building 
was  suitable  for  their  needs  and  —  as  they  had  done  all  along  — 
sought  to  restrict  consideration  to  the  Vigliottis'  building.    In  this 
effort,  they  succeeded.    A  literal  reading  of  the  ten-minute  walk 
criterion  by  prospective  lessors,  given  the  geography  of  the  Medical 
Center  canpus,  was  almost  certain  to  preclude  corrpetition,  and  in  fact 
did  so.    Indeed,  University  officials  stated  to  the  Inspector  General's 
Office  that  they  "fully  anticipated"  that  only  the  Vigliottis  would 
respond  to  the  BFP, 

Medical  Center  Payments 
to  The  Vigliottis 


Finding  5.    The  Medical  Center  —  Without  a  Valid  Contract,  in 
Disregard  of  DCPO's  Written  Instructions,  and  in  Violation  of 
State  Law  —  Paid  $67.633.36  in  Trust  Fund  Monies  to  Rent  an 
Empty  Building  That  the  Medical  Center  Will  Never  Occupv. 

The  construction  of  the  exterior  of  the  Vigliottis'  building  was 
coirpleted  in  approximately  September,  1985.    Adams  stated  that  Richard 
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Vigliotti  approached  the  Medical  Center  and  stated  he  could  not  afford 
to  carry  the  costs  of  the  building  v^le  the  Medical  Center  awaited 
DCPO's  approval.    Adairis  stated  that  the  Medical  Center  agreed  to 
coirpensate  the  Vigliottis  on  a  monthly  basis.    Both  parties  called 
their  agreement  an  "option."    The  Medical  Center  agreed  to  pay  the 
Vigliottis  $5,000  per  month  for  October  through  December,  1985,  and 
$13,158.34  per  month  beginning  in  January,  1986.    Waterbrook  and  Adams 
said  that  they  could  not  reconstruct  precisely  how  these  monthly 
figures  were  derived. 

The  Vigliottis'  recollection  of  the  events  surrounding  the 
"option"  are  more  precise.    Richard  Vigliotti  stated  that  the  Medical 
Center  continually  assured  him  that  DCPO's  waiver  of  the  advertising 
requirement  was  imminent.    Anthony  Vigliotti  stated  that  the  Vigliottis 
initially  agreed  to  a  three-month  option  (October  through  December)  at 
$5,000  per  month,  the  Vigliottis'  monthly  carrying  costs,  because  based 
on  Medical  Center  assurances,  the  Vigliottis  assumed  the  waiver  would 
soon  be  forthcoming.    Richard  Vigliotti  stated  that  later  in  the  fall 
of  1985,  V\Aien  it  became  apparent  the  Medical  Center  could  not  occupy  by 
January,  he  contacted  the  Medical  Center  and  stated  that  he  would  get 
other  tenants  unless  the  Medical  Center  began  paying  rent.  Anthony 
Vigliotti  stated  the  Medical  Center  "agreed  to  pay  rent"  of  $13,158.34 
per  month  (the  monthly  charge  at  the  $12-per-square-foot  rate  plus  the 
monthly  cost  of  taxes)  beginning  in  January,  1986. 

The  Medical  Center  paid  $67,633.36  to  the  Vigliottis  between 
October,  1985,  and  ;^ril,  1986.    The  agreement  was  unwritten;  the  only 
documentation  of  the  "option"  consists  of  Medical  Center  purchase 


17 


orders  and  the  Vigliottis'  invoices. -^^    The  Medical  Center  paid  the 
Vigliottis  with  money  from  the  Group  Practice  Trust  Fund. 

Although  termed  an  "option,"  the  interest  created  by  the  oral 
agreement  between  the  Medical  Center  and  Richard  Vigliotti  is  in  the 
nature  of  a  tenancy-at-will ,  a  month-to-month  rental  like  that  of  any 
apartment-dweller  viho  does  not  have  a  written  lease. -^^    In  effect,  the 


-■-^A  Group  Practice  Trust  Fund  purchase  order  dated  October  21, 

1985,  states  that  $18,000  was  allocated  for  an  "open  order  for  the 
property  for  the  Primary  Care  Center  located  at  416  Belmont  Street, 
Worcester,  MA  to  be  billed  monthly  at  a  rate  of  $5,000  per  month."  The 
purchase  order  lists  the  vendor  as  Century  21,  Matthews  &  Vigliotti 
Realty,  Inc.    The  Medical  Center  received  three  invoices  on  the 
stationery  of  Century  21,  Matthews  &  Vigliotti  Realty,  Inc.    The  three 
voices  were:     (1)  an  invoice  dated  October  9,  1985,  for  an  "option 
payment  for"  416  Belmont  Street  for  the  month  of  October,  1985,  in  the 
amount  of  $5,000;  (2)  an  invoice  dated  November  19,  1985,  "for  the 
month  of  November  1985,"  in  the  amount  of  $5,000;  (3)  an  invoice  dated 
November  24,  1985,  "for  the  month  of  December  1985,"  in  the  amount  of 
$5,000.    A  Group  Practice  Trust  Fund  purchase  order  dated  January  8, 

1986,  states  that  $20,000  was  allocated  for  "contract  option  for 
Primary  Care  Center,  416  Belmont  Street  Worcester,  MA."    The  purchase 
order  lists  the  vendor  as  "Eastport  Properties  Realty,  Attention: 
Richard  Vigliotti."    The  Medical  Center  executed  two  change  orders  to 
increase  the  amount  authorized  in  the  purchase  order  of  January  8.  One 
change  order  in  the  amount  of  $20,000  was  dated  January  17,  1986;  the 
other  change  order,  in  the  amount  of  $15,000,  was  dated  March  10,  1986. 
The  Medical  Center  received  four  unsigned  invoices  on  Eastport 
Properties  Realty  stationery.    Each  invoice  was  in  the  amount  of 
$13,158.34.    The  invoices  were:     (1)  an  invoice  dated  December  30, 
1985,  for  "contract  option  for  January,  1986";  (2)  an  invoice  dated 
January  15,  1986,  for  "February  1986  option";  (3)  an  invoice  dated 
January  30,  1986,  for  "March  1986  Option";  and  (4)  an  invoice  dated 
March  4,  1986,  for  "April  1986  Option." 

l^A  tenancy-at-will  is  an  interest  in  land  created  without  an 
instrument  in  writing.     (G.L.  c.l83,  §3).    The  contract  need  not  be 
expressed  but  may  be  iitplied  through  the  words  and  actions  of  the 
parties.    Matthews  v.  Carlton.  189  Mass.  285  (1905) .    The  agreement 
must  be  terminable  at  the  will  of  either  party.    Ferrigno  v.  O'Connell. 
315  Mass.  536  (1944) .    Occupation  may  be  constructive.    Rogers  v.  Cory. 
164  Mass.  391  (1895) .    The  Medical  Center  did  not  occupy  the 
Vigliottis'  building  (indeed,  no  one  could  v^ile  the  space  was 
unfinished) ,  but  the  agreement  ensured  that  no  other  tenant  would 
occupy  the  space. 
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Medical  Center  rented  the  Vigliottis'  empty  building  while  waiting  for 
DCPO  to  go  through  the  process  of  advertising  for  coinpetitive 
proposals . 


The  Medical  Center's  unwritten  agreement  with  the  Vigliottis, 
V\^tever  it  might  be  labelled,  was  inconsistent  with  State  law.  No 
payments  should  have  been  made  under  that  agreement.    DCPO  is  the  only 
State  agency  authorized  by  law  to  acquire  any  interest  in  real  property 
on  behalf  of  the  Commonwealth. Under  the  Ward  Commission's  1980 
reforms  establishing  DCPO  and  setting  out  the  procedures  for  State 
rentals,  DCPO  was  assigned  the  responsibility  to  manage  the  acquisition 
of  all  real  property  within  a  clear  structure  —  with  one  agency  in 
charge  —  and  systematic  rules.    DCPO  may  by  law  delegate  some  of  its 
responsibilities,  but  DCPO  did  not  delegate  any  responsibilities  to  the 
Board  of  Regents,  the  Board  of  Trustees,  or  the  Medical  Center. 
Moreover,  DCPO  (or  a  delegated  agency)  must  proceed  in  an  open  and 
accountable  way  designed  to  ensure  coitpetition,  fairness,  and 
integrity.    Behind-the-scenes  real  estate  deals  siitply  have  no  place  in 
this  system. 


^^The  University  presented  to  the  Inspector  General's  Office  a 
five-page  argument  that  the  Medical  Center's  agreement  with  the 
Vigliottis  was  not  a  tenancy-at-will  but  rather  an  "oral  forbearance 
contract"  which  did  not  give  the  University  a  "legal  interest"  in  the 
property;    therefore,  argued  the  University,  the  agreement  was  not 
subject  to  DCPO's  jurisdiction.    This  argument  ignores  both  the  precise 
wording  and  the  overall  framework  of  the  applicable  statutes.    EXZPO  is 
responsible  for  "obtaining,"  by  "rental"  or  any  other  means,  "all 
interests"  ("legal"  or  otherwise)  in  real  property  on  behalf  of  State 
agencies.     (G.L.  c.7,  §§39A(a) ,  39A(s)  ,  40E)  .    DCPO,  by  law,  is  put  in 
charge  of  the  entire  process  by  v^ich  the  Commonwealth  obtains  real 
property,  not  merely  signing  off  on  the  final  document.  The 
University's  attempt  to  justify  its  actions  is  inconsistent  with  the 
letter  and  the  spirit  of  the  Ward  Commission's  real  property  reforms. 

24he  Medical  Center  violated  another  provision  of  the  law  v^en  it 
did  not  obtain  a  signed  statement  frcm  the  Vigliottis  and  file  it  with 
DCPO.    G.L.  c.7,  §4QJ  states  that  "[n]o  agreement  to  rent  .  .  .  real 
property  to  ...  a  public  agency  .  .  .  shall  be  valid  and  no  payment 
shall  be  made  to  the  lessor  ...  of  such  property  unless  a  statement, 
signed  under  the  penalties  of  perjury  has  been  filed  by  the 
lessor  .  .  .  giving  the  true  names  and  addresses  of  all  persons  v^o 
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Most  incredibly,  payments  continued  for  six  months  following 
DCPO's  October  30,  1985,  letter  to  Lesser.    That  letter  explicitly 
called  on  the  Medical  Center  to  "cease  any  negotiations  with  any 
potential  lessors."    Medical  Center  personnel  kept  DCPO  in  the  dark 
about  the  payments  until  articles  in  the  Worcester  Telegram  in  i?^ril 
revealed  the  existence  of  the  agreement. 

The  Medical  Center  wasted  the  entire  $67,633.36  in  trust  fund 
monies  it  paid  the  Vigliottis.    Since  DCPO  ultimately  disapproved  the 
Medical  Center's  recommendation  that  the  Vigliottis'  building  be  leased 
for  a  primary  care  clinic,  the  Medical  Center  has  absolutely  nothing  to 
show  for  paying  to  keep  the  building  empty  for  seven  months. 

Issuance  of  the  RFT* 

Finding  6.    The  Medical  Center  Undermined  the  Competitive 
Proposal  Process  by  Using  Specifications  Tailored  to  One  Vendor 
and  Negotiating  With  That  Vendor  Before  and  Curing  the  Process. 

On  February  17,  1986,  DCPO  —  still  unaware  that  the  Medical 
Center  was  already,  in  effect,  renting  the  Vigliottis'  building  — 
issued  an  RFP  on  behalf  of  the  Medical  Center.    The  RFP  described  the 
amount  of  space  needed  as  approximately  11,000  square  feet,^^  net 
rentable  area,  for  use  as  a  clinic.    The  RFP  stated  that  the  location 
of  the  building  "should  be  as  close  as  possible,  within  a  ten  minute 
walking  distance  from  the  Medical  Center's  main  building  to  permit  the 


have  or  will  have  a  direct  or  indirect  beneficial  interest  in  said 
property  with  the  deputy  commissioner  of  capital  planning  and 
operation [ s] ." 

^^The  University's  occupancy  request  form  submitted  to  DCPO  on 
January  30,  1986,  stated  that  the  priinary  care  center  required 
approximately  12,800  square  feet  of  v^ich  11,000  square  feet  would  be 
the  net  usable  area.    The  proposed  net  rentable  area  in  the  Vigliottis' 
proposal  was  12,976  square  feet.    The  University  based  its  financial 
projections  on  the  rental  costs  of  12,800  square  feet. 
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easiest  possible  flow  of  patients  and  personnel  between  the  clinic  and 
the  Medical  Center's  hospital  facilities."    The  RFT*  indicated  that  the 
lease  would  be  for  a  term  of  five  years,  and  stated,  "State  law 
prohibits  entering  into  a  lease  for  more  than  five  years,  but  it  is  the 
intention  of  the  agency  to  renew  the  lease  for  a  second  five-year  term 
six  months  before  the  initial  term  expires. "^-^    In  point  of  fact,  the 
Medical  Center  had  already  negotiated  with  the  Vigliottis  for  two 
five-year  options. 

The  Medical  Center  had  submitted  to  DCPO  specifications  to  be 
attached  to  the  RFP.    The  RFP  stated  that  the  building  owner  would  be 
responsible  for  renovating  available  space  to  meet  the  Group  Practice 
Plan's  needs,  and  that  the  attached  specifications  would  "provide  the 
owner  with  specific  guidelines  to  certain  materials  and  scope  of  work 
required  for  the  conpletion  of  this  project."    The  specifications 
attached  to  the  RFP  consisted  of  the  46  pages  of  material  developed  by 
SBA  under  its  design  contracts  with  the  Medical  Center  for  work  at  the 
Vigliottis'  building.    The  only  document  produced  by  SBA  under  its 
Medical  Center  contracts  that  was  not  included  in  the  specifications 
was  a  floor  plan  for  the  Vigliottis'  building.    The  Medical  Center  did 
not  inform  DCPO  that  the  specifications  were  specifically  tailored  to 
one  building. 

The  Medical  Center  continued  to  ignore  Whitlock's  proscription 
against  negotiating  with  potential  lessors  even  after  the  issuance  of 
the  RFP. 24    vJhitlock's  letter  aside,  common  sense  should  have  suggested 


2 -^Legislative  approval  is  required  for  leases  v^ch  exceed  five 
years.    The  Medical  Center  was  apparently  willing  to  pay  a  higher 
rent  —  as  the  building  owners  sought  to  collect  as  much  as  they  could 
in  the  first  five  years  to  pay  off  capital  costs  of  preparing  the 
clinic  offices  —  rather  than  seek  legislative  authorization  for  a 
longer  lease. 

24After  reviewing  a  draft  of  this  report,  the  University  responded 
that  the  Medical  Center  had  held  "discussions"  with  the  Vigliottis,  not 
"negotiations,"  that  such  discussions  were  conpletely  appropriate,  and 
that  DCPO  "must  have  been  aware"  of  them.    The  University's  attenpt  to 
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that  negotiating  with  one  potential  offeror  after  the  issuance  of  an 
RFP  defeats  the  purpose  of  a  conpetitive  system.  Nevertheless, 
according  to  Adairis,  after  the  RFP  was  issued,  Medical  Center  staff  met 
with  Richard  Vigliotti  and  discussed  the  terms  that  Vigliotti  would 
offer  to  DCPO.    Richard  Vigliotti  stated  that  the  Medical  Center 
requested  a  meeting  and  that  Vigliotti  met  twice  with  Adams. 


Adams  developed  a  15-year  financial  projection  as  a  basis  for  the 
Medical  Center's  negotiating  position.    Adams  began  with  the  previously 
negotiated  rate  of  $12  per  square  foot  (Adams  termed  this  the  "base 
rate")  and  assumed  that  this  figure  would  increase  by  3  per  cent  a 
year.    Adams  added  to  the  base  rate  (1)  the  yearly  cost  of  the  owners' 
borrowing  the  $705,000  for  interior  renovations, assuming  the  loan 
was  for  15  years  at  12  per  cent  interest,  and  (2)  the  yearly  cost  of 
maintenance,  taxes,  and  utilities,  assuming  a  5  per  cent  per  year 
inflation  rate.    This  analysis  indicated  that  the  yearly  per-square- 
foot  cost  would  rise  from  $24.76  to  $25.86  during  the  first  five  years, 
increase  to  $29.34  by  the  tenth  year,  and  reach  $33.58  by  the  fifteenth 
year. 


Adams  stated  that  he  and  Vigliotti  arrived  at  the  following 
prices:    $28  per  square  foot  for  the  first  five  years,  $29  for  the 


distinguish  "discussions"  from  "negotiations"  ignores  the  central 
point:    Under  the  Ward  Commission  reforms,  a  State  agency  has  no 
justification  v^atever  for  dealing  with  any  would-be  lessor  in  a  manner 
that  may  jeopardize  a  fair  and  open  process  for  acquiring  leased  space. 
The  Medical  Center's  undisclosed  dealings  with  the  Vigliottis  had 
precisely  this  effect.    DCPO  stated  in  its  review  of  the  draft  of  this 
report  that  "[t]he  report  accurately  described  [the  Medical  Center]  's 
failure  to  disclose  certain  crucial  information  to  IXPO  regarding: 
[the  Medical  Center] ' s  unauthorized  negotiations  with  the 
[Vigliottis]  .  .  .  ." 

^^The  increase  of  $67,000  over  Masiello's  estimate  of  $638,198  is 
apparently  attributable  to  items  such  as  an  elevator  v^ich  were  not 
included  in  the  plans  submitted  to  Masiello.    The  Vigliottis  stated 
that  at  the  Medical  Center's  request  they  spent  over  $60,000  in  the 
fall  of  1985  to  install  an  elevator  in  their  building  and  make  exterior 
changes  to  aid  access  for  the  handicapped. 
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first  five-year  option,  and  $30  for  a  second  five-year  option.  Adams 
stated  that  the  reason  the  rate  was  relatively  high  in  the  first  five 
years  (in  coirparison  with  the  Vigliottis'  costs)  was  that  the 
Vigliottis  had  no  guarantee  that  the  Medical  Center  would  actually 
exercise  the  option  to  stay  longer. 

The  only  proposer  to  respond  to  the  RFP  was  Richard  Vigliotti  on 
behalf  of  Eastport  Properties  Realty,  Inc.    Vigliotti  submitted  to  DCPO 
the  prices  Adams  stated  he  had  discussed  with  Vigliotti.  Vigliotti 
attached  to  his  proposal  to  DCPO  a  copy  of  the  floor  plan  of  his 
building  that  SBA  had  prepared  under  its  contract  with  the  Medical 
Center.    Vigliotti  said  that  he  had  obtained  the  plans  from  Masiello. 
Just  as  DCPO  was  unaware  that  the  specifications  provided  by  the 
Medical  Center  had  been  tailored  to  the  Vigliottis'  building,  DCPO  had 
never  before  seen  the  floor  plan  —  paid  for  by  the  Medical 
Center  —  vdiich  had  been  part  of  the  SBA  design  package  for  the 
Vigliottis'  building.    A  portion  of  the  original  plan  had  contained  the 
names  "SBA"  and  "U.M.M.C.  Group  Practice  Plan";  that  portion  was 
cropped  from  the  version  submitted  to  DCPO  by  Vigliotti. 

DCPO  Rejects  Lease  Proposal 

Finding  7.    The  Medical  Center  Lacks  a  Reliable.  Comprehensive 
Review  of  Its  Space  Needs  and  Alternative  Means  of  Addressing 
Those  Needs. 

The  Medical  Center  inforined  DCPO  in  a  letter  dated  J^ril  18, 
1986,  that  it  recommended  approval  of  the  proposal  submitted  by 
Eastport  Properties  Realty,  Inc.    In  a  letter  of  that  same  day,  Tunney 
Lee,  then  DCPO  Deputy  Commissioner,  responded  that  "[gjiven  all  the 
circumstances  that  have  arisen  concerning  the  Eastport  Properties 
Realty,  Inc.  proposal,  I  have  determined  that  it  would  be  inappropriate 
to  accept  your  recommendation  and  the  .  .  .  proposal  has  been 
rejected." 
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By  April  18,  DCPO  had  concluded  that  the  Medical  Center  had  not 
dealt  openly  with  UZPO  during  the  leasing  process.    Lae  and  Whitlock 
learned  of  the  "option"  and  the  Medical  Center's  negotiations  with  the 
Vigliottis  after  reading  articles  on  the  primary  care  clinic  in  late 
March  and  early  ^ril,  1986,  in  the  Worcester  Telecrram.    Lee  and 
VJhitlock  did  not  learn  of  the  existence  of  the  design  contracts  until 
informed  by  the  Inspector  General's  Office  in  a  ineeting  in  May,  1986. 
After  being  so  informed,  Lee  stated  that  unless  DCPO  could  operate  on  a 
theory  of  trust  in  dealing  with  State  agencies,  the  process  at  DCPO 
would  grind  to  a  halt.    VJhitlock  said  that  she  felt  in  the  present 
circumstances  that  the  Medical  Center  had  violated  this  trust. 

In  his  T^ril  18  letter,  Lee  suggested  to  the  Medical  Center  that 
DCPO  would  work  with  the  Medical  Center  to  review  its  space 
requirements.    The  letter  stated  that  "[i]t  is  DCPO's  intention  to 
develop  a  coirprehensive  analysis  of  those  needs  in  the  immediate 
future."    In  the  absence  of  such  analysis,  the  Medical  Center  had 
continually  claimed  that  the  Vigliottis'  building  was  the  only  answer 
to  its  problems.    But  during  meetings  with  the  Inspector  General's 
Office,  Adams  agreed  that  other  alternatives  may  exist,  including 
constructing  a  building  on  the  Medical  Center's  campus  with 
nonappropriated  Group  Practice  Trust  Fund  monies. 

Indeed,  in  discussions  with  the  Inspector  General's  Office,  Adams 
stated  that  it  would  be  more  cost-effective  for  the  Medical  Center  to 
construct  its  own  building  for  the  primary  care  clinic  than  to  rent  a 
building  for  15  years.    Adams'  cost  analyses,  developed  in  his 
negotiations  with  the  Vigliottis,  lend  support  to  this  view.  The 
Medical  Center  did  not  analyze  the  costs  and  benefits  of  leasing  versus 
construction  in  i^ril  of  1985,  before  embarking  on  its  efforts  to 
secure  a  lease.    Nor  did  DCPO  require  any  such  analysis  before  DCPO,  in 
February,  1986,  approved  an  RFP  for  leasing  space. 

DCPO  and  the  Medical  Center  have  agreed  to  conduct  the  analysis  of 
space  needs  described  in  Lee's  letter.    At  the  same  time,  the  Medical 
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Center  has  indicated  it  needs  more  space  for  research  laboratories  and 
that  it  may  seek  legislative  authorization  for  a  long-term  lease. 
Without  systematically  assessing  its  needs,  without  inventorying  space 
throughout  its  caitpus,  and  without  evaluating  alternatives,  the  Medical 
Center  concluded  that  leasing  space  in  the  Biomedical  Research  Park 
from  the  Worcester  Business  Development  Corporation  was  the  only 
alternative  that  could  meet  the  Medical  Center's  needs.    Until  the 
Medical  Center  has  an  objective  analysis  of  its  space  needs  and  a  plan 
for  meeting  those  needs,  coupled  with  adherence  to  Ward  Commission 
reforms  in  the  procurement  of  leased  space,  the  Medical  Center  will  not 
fairly  and  prudently  determine  the  true  range  of  available  space,  and 
determine  the  most  cost-effective  long-term  approach. 

RECOMMENDATIONS 

Based  on  the  findings  of  this  report:,  the  Inspector  General  makes 
the  following  recommendations  to  the  Medical  Center,  the  Board  of 
Regents  and  DCPO.    Implementing  these  recommendations  would  help  ensure 
that  the  type  of  waste  documented  in  this  report  will  not  recur. 

1.  Before  the  Medical  Center  seeks  leases  v*iich,  with  options, 
could  run  for  more  than  five  years,  it  should  ascertain 
exactly  ^^ihat  it  needs  and  develop  a  carprehensive, 
cost-conscious  plan  for  acquiring  that  space.    DCPO  should 
undertake  a  master  plan  for  the  Medical  Center's  space  needs, 
taking  account  of  all  reasonable  alternatives,  including 
reallocating  or  reconfiguring  existing  space,  leasing,  and 
constructing  new  facilities.    The  master  plan  should  encorrpass 
the  Medical  Center's  need  for  clinics,  laboratories,  and  any 
other  space  anticipated  by  the  Medical  Center. 

2.  Pending  the  conpletion  of  a  conprehensive  master  plan,  DCPO 
should  not  enter  into  any  lease  on  behalf  of  the  Medical 
Center  —  including  any  lease  for  laboratory  space  —  until  a 
review  has  been  conpleted  of  the  Medical  Center's  current  and 
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foreseeable  space  needs.    Even  a  short-term  lease  for 
specialized  space  such  as  laboratories  could  entail  large 
capital  costs.    There  exists  a  potential  for  significant  waste 
if,  for  the  sake  of  a  short-term  lease,  the  Medical  Center 
pays  a  substantial  share  of  the  costs  of  constructing 
laboratory  space  in  a  private  building,  only  to  begin  a  year 
or  two  later  constructing  its  own  facility.    Therefore,  DCPO 
should  compare  the  costs  and  benefits  of  alternatives, 
including  the  use  of  existing  on-cairpus  facilities,  before 
approving  any  new  Medical  Center  leases.    In  evaluating  the 
alternatives,  DCPO  should  consider  all  information  then 
available  throu<^  the  master  planning  process  to  ensure  that 
the  alternative  selected  will  not  impede  or  unnecessarily 
increase  the  cost  of  beneficial  solutions  to  the  Medical 
Center's  long-term  needs. 

3.  Before  approving  any  request  from  a  State  agency  to  lease 
space,  DCPO  should  require  the  agency  to  assess  its  current 
and  foreseeable  space  needs  in  the  geographical  area  of  the 
proposed  lease  and  to  demonstrate  that  the  agency's  existing 
facilities  cannot  accommodate  the  activity  for  vMch  it  seeks 
to  lease  space.    DCPO  has  an  oversight  role  in  ensuring  that 
the  Commonwealth  does  not  lease  more  space  than  it  needs. 
DCPO  cannot  effectively  play  that  role  unless  it  requires, 
prior  to  approving  agency  requests  for  leases,  information 
from  which  it  can  reasonably  determine  v^ether,  in  fact,  the 
agency  needs  more  space. 

4.  The  Board  of  Regents  should  establish  an  internal  audit  unit 
to  review  activities  throughout  the  higher  education  systoii 
that  are  financed  through  trust  funds.    The  illegal 
expenditures  from  the  Group  Practice  Trust  Fund  illustrate  the 
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ease  with  v^ich  trust  funds  my  be  inproperly  utilized.  -nie 
unit's  first  assignment  should  be  to  ensure  that  expenditures 
from  the  Medical  Center's  trust  funds  conply  with  State  laws 
and  conform  with  prudent  business  practices. 

5.    The  Medical  Center  should  not  pay  SBA's  final  invoice  for 
$19,000  unless  specifically  authorized  by  the  Legislature  to 
do  so.    A  public  awarding  authority  which  fails  to  coirply  with 
contracting  laws  providing  for  open  conpetition  should  not  pay 
for  work  under  an  illegal  contract,  even  if  the  work  has  been 
fully  performed. 27 


■^"Closely  similar  to  circumstances  in  this  report  is  the  situation 
described  by  the  State  Auditor  (Report  No.  86-190-1)  at  Berkshire 
Community  College.    As  described  by  the  State  Auditor,  in  1984  the 
college  failed  to  follow  Ward  Commission  reforms  v^en  the  college 
entered  into  a  lease  of  building  space  for  use  as  a  branch  caiipus  in 
Great  Bainrington.    Among  the  deficiencies  disclosed  by  the  audit  were: 
(1)  The  college,  prior  to  entering  into  the  lease,  failed  to  contact 
DCPO;  (2)  the  college  failed  to  advertise  publicly  for  leased  space; 
and  (3)  the  college  paid  fees  to  architects  and  engineers  for  design 
services  without  DCPO's  knowledge. 

^^see  Adalian  Brothers.  Inc..  v.  Boston.  323  Mass.  629  (1949) ; 
Safford  v.  Lowell .  255  Mass.  220  (1925) ;  Riipps  Products  Corp.  v. 
Massachusetts  Bay  Transrxjrtation  Authority.  387  Mass.  687  (1982) ; 
Majestic  Radiator  Enclosure  Co. .  Inc.  v.  County  Commissioners  of 
Middlesex.  397  Mass.  1002  (1986) . 
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